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IRVING, J., FOR THE COURT:
1. Mrs. Hattie Pearl Brown filed a medical madpractice suit againgt Drs. Edward T. Warren and
Carolyn Bigelow. The doctors responded with amotion for summary judgment, and the Circuit Court of
Hinds County granted the motion. Mrs. Brown, arguing in this apped that the tria court erred in
determining that the doctors were employees of the University of Missssppi Medical Center and not

independent contractors, challenges the propriety of the circuit court's decison. Mrs. Brown aso argues



that the trid court erred in not finding that the doctors possession of ligbility insurance waived sovereign
immunity to the extent of thair insurance.
12. We rgject these arguments and affirm the trid court.

FACTS
13. On September 11, 1992, Mrs. Hattie Pearl Brown was admitted to the University of Missssppi
Medica Center (UMMC) for chest pain. Upon being admitted, Mrs. Brown came under the care of Dr.
Warren, a cardiovascular surgeon. An evauation of Mrs. Brown reveded that she suffered from acute
heart disease. She subsequently began treatment of her heart problem with medication and other non-
surgica procedures. When this trestment did not improve Mrs. Brown' s condition, she underwent heart
bypass surgery. During her initid treestment and surgery, Mrs. Brown's primary physician was Dr. Warren.
14. Severa days after the operation, Mrs. Brown experienced an abnorma decrease in the number
of platelets in her blood. At this point, Dr. Warren referred Mrs. Brown to Dr. Carolyn Bigelow, a
hematologist. Upon evauating Mrs. Brown’ sreduced platelet count, Dr. Bigelow diagnosed Mrs. Brown
as having thrombocytopeniawhich alegedly evolved from ingestion of Heparin, one of the medicationsthat
was prescribed for Mrs. Brown during trestment of her heart disease. The thrombocytopeniaresulted in
the formation of blood clots which impeded the blood flow to Mrs. Brown's lower extremities. This
occurrence necessitated the amputation of both of Mrs. Brown’slegs above the knee.
5. Mrs. Brown filed acomplaint on September 9, 1994, against Dr. Warren, Dr. Bigelow and others
for medicd mdpractice. Drs. Warren and Bigelow both answered the complaint. In his answer, Dr.
Warrenaffirmatively asserted that he was acting within the scope of hisemployment with UMMC and that,
as areault, he was gautorily immune from ligbility. Helater filed amotionto dismiss, or inthe dterndive,

for summary judgment, asserting soveregnimmunity. Dr. Bigelow subsequently joined thismotion and was



as0 granted permission to amend her answer to assert sovereign immunity as an affirmative defense. The
Hinds County Circuit Court granted the motion and entered afina judgment and order dismissing both Drs.
Warren and Bigelow with prgjudice. Other factswill be related during the discussion of theissues.
ANALY SIS AND DISCUSSION OF THE ISSUES

T6. The grant of summary judgment is proper if there is no genuine issue of materid fact. M.R.C.P.
56 (c). Thegtandard of review of atria court'sgrant of amotion for summary judgment isde novo. Corey
v. Kelton, 834 So. 2d 681, 684 (17) (Miss. 2003). The burden of demonstrating that thereisno genuine
issue of materid fact fals upon the party requesting the summary judgment. 1d. The court must carefully
review dl evidentiary matters before it — admissonsin pleadings, answersto interrogatories, depostions,
affidavits, etc. — inthelight most favorable to the party against whom the motion for summary judgment
ismade. Id.

When amotion for summary judgment is made and supported as provided in Rule 56, an

adverse paty may not rest upon the mere dlegations or denids of his pleadings, his

response must set forth specific facts showing that there is agenuineissue for trid. If he

does not so respond, summary judgment, if appropriate, shal be entered againgt him. If

any triable issues of fact exigt, the lower court's decison to grant summary judgment will

be reversed. Otherwise, the decision is affirmed.
Id. at 684 (citing Miller v. Meeks, 762 So. 2d 302, 304 (13) (Miss. 2000)).
17. Intheresolution of theissue before us, wefirst ook to seewhich, if any, of the statutory enactments
on sovereign immunity apply to the case sub judice. The answer to thisinquiry will depend on (1) when
the dleged acts of negligence occurred, and (2) what law on sovereign immunity wasin effect when those

aleged acts of negligence occurred. In other words, the Missssppi law on sovereign immunity, if any,

which was in effect during the occurrence of the aleged negligent acts govern the legal consequences



flowing therefrom.  Therefore, this Court must ascertain the time frame in which the dleged negligent acts
of Drs. Warren and Bigedlow occurred, as substantiated by the summary judgment evidence.

118. Both parties concede that any acts of negligence occurring in this case on or after September 16,
1992, would be governed by Mississippi’ s sovereign immunity law as enacted by the 1992 specid sesson
of the legidature. However, Mrs. Brown asserts that the aforementioned statutory provisions would not
govern any dleged acts of negligence committed by Dr. Warren before September 16, 1992.
Consequently, she argues that the trid court erred when it granted sovereign immunity to Dr. Warren for
any aleged acts of negligence occurring before September 16, 1992, because no sovereign immunity
existed or was in effect during this period of trestment.

T9. Mrs. Brown explains that she was admitted to UMMC on September 11, 1992, and was under
Dr. Warren's care from this date through September 15, 1992. She asserts that Dr. Warren committed
various acts of negligence during this period. Mrs. Brown argues that there was no sovereign immunity
after Presley v. Mississippi Sate Highway Commission, 608 So. 2d 1288 (Miss. 1992) (holding that
section11-46-6 was uncongtitutiona as an attempit to freeze the common law of Missssppi asit existed
in 1982) until the legidature, through a specid session, enacted new laws to supplant that which had been
rendered uncondtitutiona. Mrs. Brown assertsthat thislegidation did not becomeeffective until September
16, 1992; therefore, no sovereign immunity existed between the supreme court’ s handing down of Presley
on August 31, 1992, and September 16, 1992, the date on which the specid session legidation became
effective.

110.  Mrs. Brownis mistaken in her position as to when sovereign immunity was no longer avalableto
government entitiesin this state. It istruethat thePresley court announced that sovereign immunity would

not be extended beyond the date of the decision which was August 31, 1992, but in the case of Mississippi



Transportation Commission v. Allday, 726 So. 2d 563, 566 (19) (Miss. 1998), the Allday court held
that thePredley ruling did not become effective until the petition for rehearing was denied. That datewas
December 3, 1992. Id. at 566. Therefore, sovereign immunity wasavailableto Drs. Warren and Bigeow
throughout the period of ther treatment of Mrs. Brown, assuming of course they were employees of
UMMC. That isthe matter we next address.

11. BothDrs Warren and Bigelow were under contract with the Board of Trustees of State Ingtitutions
of Higher Learning for the period of Mrs. Brown's trestment. Dr. Warren was hired as an associate
professor of surgery inthe school of medicine at an annud sdary of $62,685 for the period beginning July
1, 1992 and ending June 30, 1993. Dr. Bigelow was hired as an assistant professor of medicine in the
school of medicine a an annud saary of $57,750 for the period beginning July 1, 1992 and ending June
30, 1993. Each contract provided that the doctors would be permitted to earn additional income from
medicd practice and could retain one hundred percent of earnings from medica practice up to atota
income of $120,000. Any incomein excess of thisamount would be divided evenly between UMMC and
the doctors.

12. The criteria for determining whether a physician employed a8 UMMC is an employee or an
independent contractor for purposes of immunity is set forth in Miller v. Meeks, 762 So. 2d 302 (Miss.
2000). According to Miller, the factors to be examined and weighed are: (1) the nature of the function
performed by the employee; (2) the extent of the gate's interest and involvement in the function; (3) the
degree of control and direction exercised by the state over the employee; (4) whether the act complained
of involved the use of judgment and discretion; and (5) whether the phys cian received compensation, either
directly or indirectly, from the patient for professiona servicesrendered. 1d. at 310 (20). These factors

must be applied on a case by case bag's, for a physician may wear two hats.



113. Itisclear from the evidence in this case that both Drs. Warren and Bigelow wore two hats, one
asemployeesof UMMC and one as physicians engaged in aseparate private practice. Therefore, our task
iS to determine which hat Drs. Warren and Bigelow were wearing during their trestment of Mrs. Brown.
In our effort to accomplish this task, we next discuss the Miller factors.

1. The Nature of the Function Performed by the Employee
914. Inthe case sub judice, Mrs. Brown contends that because Dr. Warren was actively practicing
surgery, made the decision to keep her on Heparin, was the chief surgeon for her operative procedure,
prescribed drugs for her, and continued to follow her trestment, the nature of the function he performed
weighsin favor of finding that he was an independent contractor. She makes no such argument in regard
to Dr. Bigelow.
115. Drs. Warren'sand Bigelow'sdutiesintheir capacity asprofessorswith UMM Cincluded classroom
and practicd ingruction of medica students and residents, treatment of patients a8 UMMC and affiliate
gtes, and other duties as assigned by UMMC. In their supervisory roles, Drs. Warren and Bigelow
monitored and advised fellows and medica doctors certified in internal medicine who are sudying at
UMMC to obtain a gpecidty in the medicd fidd. In some ingances, Drs. Warren and Bigelow would
themsalves engage in the patients treatment or surgical procedures while fellows accompanied them and
observed.

2. The Extent of the State's Interest and | nvolvement in the Function
116.  Regardingthissecondfactor, Mrs. Brown arguesthat since Dr. Warren made decisionsconcerning
Mrs. Brown's medicd trestment, he must be an independent contractor rather than an employee. She

makes no mention of Dr. Bigelow or what degree of interest the state hasintherole played by Dr. Bigelow.



917. It is not debatable that the State of Missssppi has a keen interest in seeing to it that adequate
medica servicesareavailabletoitscitizens. Accordingto Mississippi Code Annotated section 37-115-31
(1972), the operationd purpose of UMMC isto “serve the people of Missssippi generdly” aswdl as
“provide care and services to the indigent and persons on Medicaid.” By providing cardiovascular
trestment and surgery to Mrs. Brown, a Medicaid/Medicare patient, Dr. Warren was carrying out this
operationa purpose. Additiondly, Dr. Bigeow provided services and trestment to Mrs. Brown relating
to her blood circulation. Her job was aso within the operational purposes of the hospital.
118. Moreover, UMMC was established as ateaching hospitd. Miss. Code Ann. § 37-115-25 (Rev.
2001). DrsWarren and Bigelow were engaged in teaching and training residents while providing medical
and surgical servicesto Mrs. Brown. Our supreme court has acknowledged the State' s interest in cases
of this nature by stating:

It is very important that faculty physicians supervise the progress of interns and residents.

This provides the training necessary to ensure that Missssppi has a ready pool of

competent physicians. Likewise, the resdent must be able to practice medicine under the

guidance of alearned physician in order to master his or her professon. The State hasa

grong interest in maintaining such a practica and educationd environment, meeting the

needs of both the physicians and the patients.
Sullivan v. Washington, 768 So. 2d 881, 885 (119) (Miss. 2000).

3. The Degree of Control and Direction Exercised by the Sate over the Employees
119. Mrs. Brown arguesthat the statelacks control over Drs. Warren and Bigel ow becausean atending
physician has the find say with respect to medical procedures and these doctors, as attending physicians,

made such decisonsin their trestment of Mrs. Brown. She therefore concludes that the two doctors are

independent contractors.



920. While it is true that the doctors made the necessary medical decisions regarding Mrs. Brown's
treatment, the Board of Trustees of State Indtitutions of Higher Learning exercised a reasonable amount
of control over Drs. Warren and Bigelow. The doctorswerenot allowed to keep al of the incomewhich
they made above their base sdary. UMMC had the right to direct the details and manner of their work
schedules and the right to supervise and inspect the services provided by both doctors. It additionaly
furnished the means and instruments necessary for their work and the patients for whose care they were
pad their contractua sdaries. Moreover, the state controlled the hospita premises and had the power to
terminate the doctors contracts.
921. The fact that Drs. Warren and Bigdow use their specid training and medicd judgment is
inconsequentid. That fact a one does not necessarily make the doctorsindependent contractors. A certain
amount of discretion is necessary for the doctors to perform ther duties as a physician.

4. Whether the Act Complained of Involved the Use of Judgment and Discretion
922.  Mrs. Brown assertsthat, based on the medical decisions DrsWarren and Bigelow regularly make
as physicians, thisfactor demonstrates that the doctors are independent contractorsinstead of employees
of UMMC. However, our supreme court has previoudy stated that, while the amount of judgment and
discretion a doctor exercises in the trestment, observation, and diagnosis of patientsis a consderation, it
is not determinative of his datus. See Sullivan, 768 So. 2d at 885 (122). Infact, our supreme court also
pointed out in Sullivan that:

Virtudly every act performed by a person involves the exercise of some discretion.

Ohbvioudy, a professona necessarily retains a significant amount of discretion in the

operationof hisprofesson. Thisisespecidly true of physcianswho are bound to exercise

their judgment without interference from others. The Hippocratic Oath requires that the

physician "use [his] power to help the sck to the best of [hig] ability and judgment.”

Section 6 of the American Medicd Associaion's"Principlesof Medica Ethics' dates, "A
physician should not dispose of his services under terms or conditions which tend to



interfere with or impede the free and complete exercise of his medicd judgment and skill.

Id. Therefore, in accordance with the supreme court’ sdecision in Sullivan, the fact that Drs. Warren and
Bigelow exercised their professona judgment and discretion through their teaching and in their trestment
of patients, does not mean that they are independent contractors.

5. Whether the Physicians Received Compensation, Either Directly or Indirectly, fromthe
Patient for Professional Services Rendered

723. Mrs. Brown asserts that this factor indicates that the doctors are independent contractors. To
support her assertion, she proceedsto recite the specifics of Dr. Warren' s contract and points out that Dr.
Bigelow testified that Medicaid and Medicare patients are a source of income for her association. Mrs.
Brown is correct in this assertion. However, the fact that Medicaid and Medicare patients are a source
of income for the doctors association does not prove that, in this specific case, the doctors received
additiond remuneration for the servicesrendered to Mrs. Brown. Inthisregard, we note that Dr. Warren

dated in his affidavit thet:

At dl times during my trestment of Mrs. Brown, including the surgery performed on her,
| was acting asastaff cardiothoracic surgeon for UMC and did not have a private-patient
relationship with Mrs. Brown; rather, | was serving a public function and providing care
for aMedicaid patient. Also, | did not choose Mrs. Brown as a patient, nor did she
choose me as a physician. In regard to compensation, Mrs. Brown was a Medicad
patient from whom | received no remuneration for my professond services.

These assertions by Dr. Warren were not rebutted. While Dr. Warren did not say that he did not recelve
any remuneration for his services, only that he did not receive any remuneration from Mrs. Brown, we do
not find any evidence in the record that either Dr. Bigelow or Dr. Warren, directly or indirectly, billed the

government for the services that they rendered to Mrs. Brown.



924. Inweaghingdl theMiller factors and applying them to the case at bar, we cannot say that agenuine
issue of materia fact exissasto whether Drs. Warren and Bigel ow were acting asindependent contractors
during the time of ther trestment of Mrs. Brown. The un-controverted evidence is that they were
employees of UMMC. Infact, Mrs. Brown does not allege that the doctors wore two hats and that, at
the pertinent time in question, they were wearing their private hat. Her alegation is that the doctors were
independent contractors period. Whileit isclear in the record that the doctors contracts allowed them to
wear two hats and that they did wear two hatsin that they treated patientsin aprivate clinic and received
remuneration for the trestment, there is Smply no evidence in the record placing in issue the nature of the
hat worn by these doctors during the trestment of Mrs. Brown.

125.  Paul Trussdll, the director of human resources for UMMC, gstated in an affidavit in support of the
motion for summary judgment on Dr. Bigelow's behdf that dl trestment provided to Mrs. Brown by Dr.
Bigdlow was provided in the course and scope of Dr. Bigdow's employment with the Board of Trustees
of State Indtitutions of Higher Learning. Nothing in the record refutes this dlegation. As we have
previoudy observed, there is a plethora of evidence that the doctors were employees of UMMC. We
therefore find no merit in Mrs. Brown's argument on thisissue.

926. Havingdetermined that Drs. Warren and Bigel ow were employees of UMMC and that thereisno
evidence indicating that they were acting in adifferent capacity when they treated Mrs. Brown, weturn to
the sovereign immunity law that was in effect at that time. The gpplicable statute is Missssippi Code
Annotated section 11-46-7(2) as amended in 1991. When the alleged acts of medical malpractice
occurred, section 11-46-7(2) read asfollows:

From and after July 1, 1992, as to the state, and from and after October 1, 1992, asto

politica subdivisons, an employee may bejoined in an action againgt agovernmenta entity
in a representative capacity if the act or omisson complained of is one for which the

10



governmentd entity may be ligble, but no employee shall be held personally liable for
acts or omissions occurring within the course and scope of the employee's duties.

Miss. Code Ann. § 11-46-7(2) (Supp. 1991) (emphasis added).

However, Mississippi Code Annotated section 11-46-5 as amended in 1991 states that “it shal be a
rebuttable presumption that any act or omisson of an employee within the time and at the place of his
employment iswithin the course and scope of his employment.”

727. Mrs. Brown argues that she has overcome the presumption that Drs. Warren and Bigelow were
acting within the course and scope of their employment. Wefailed to locate any evidencein therecord in
opposition to the motion for summary judgment which persuades usthat Mrs. Brown succeeded in either
overcoming the presumption or creating agenuineissue asto whether the presumption had been overcome.
As we have aready observed, there is much uncontradicted evidence that the doctors were employees
of UMMC at the time the aleged acts of negligence occurred.

Liability Insurance

128.  Findly, Mrs. Brown argues that the existence of ligbility insurance waives Dr. Warren's and Dr.
Bigedlow’ simmunity to the extent of their coverage. Sherdieson Pickens v. Donaldson, 748 So. 2d 684
(Miss. 1999) asauthority. Sheexplainsthat, based upon Pickens, the Mississppi Torts Claims Act does
not apply to thisaction and that the now repeal ed Mississippi Code Annotated section 11-46-16(2) applies
ingtead. We agree with Mrs. Brown that the Missssppi Tort Clams Act does not apply since that Act
became effective April 1, 1993, and the acts here occurred in September 1992. Mrs. Brown is dso

correct that the now repealed section, 11-46-16(2), applies, but this fact provides her no relief because

11



the section, by its plain terms, gooke to the liability insurance of the governmenta entity, not the liability
insurance of the governmenta employee. That section, as then written, read in pertinent part asfollows:
If any governmentd entity hasin effect liability insurance to cover wrongful or tortious acts
or omissonsof such governmentd entity or itsemployees, such gover nmental entity may
be sued by anyone affected to the extent of such insurance carried.
See Pickens, 748 So. 2d at 687 (111) (emphasis added).
929.  Based upon the evidence before this Court, we affirm the ruling of thetrid court granting summary
judgment to Drs. Warren and Bigelow on the grounds that they were employees of UMMC during their
treatment of Mrs. Brown, and thus immune from liability. We further find no merit in Mrs. Brown's

argument regarding the waiver of sovereign immunity due to the doctors acquidition of ligbility insurance.

130. THEJUDGMENT OF THEHINDSCOUNTY CIRCUIT COURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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